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SUMMARY OF Mﬁmmroaoneooocaboaaaooao@oooacoooooe.noeoa
mcummm

1. The COuxt Ezred xn Granting A Summary B

- Judgmént.For Defendant When The Affidavits .
In Support Thereof Did Not Meet The Testi=

- Monial muﬁr@mﬂt@ Oﬁ le@ 55(e)qoaoq.coonaoaa

II.  The Court Err@d In ﬁ@t;?@gmitting The

‘Plalntife To Take The Deposition Of Mr.

' Helms When' The Record On Which The _
Court Entered The -Final Summary -Judgment
Contained Six Affidavits Which Had Been
Made By Mr. Helms Together With Answers
To 14 Questions ‘Under Osth By Him, None

. Of Which Were Subjscted To Any Testing
'By cmssommnationt..h.;ﬁ.ﬂcb.'.a.o'lﬁ.‘.abﬂb

Iz, Tha Court Erred In Allowimg Tha Goveznmant
- To Declins To Angwer Questions On The
. _.Ground Of Secrecy, Without Fixst Making
~An Appropriate Inqguiry (As Reguired By The
- Standards Set Forth In United Stateg v,
Rexnolds) Into The Possiblility O -
EX@CQt&Ve c&griceﬂ0060.90600090@00.060!0‘5.5.609

IV. The Court Erred In Failing To Follow
The Mandate Of The Court Of Appsals
and Consider The Answers To Any
Questions In Which Privilege Had Been
Claimed, In Camera, As Directed By The
Court og Appeaisﬁvbnchoﬂ'aﬂBGOGGOOOQQODOODODOOD
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(i)

V. The Court Erred in Granting Summary Judgment
" for the Defendant By Resolving And Ignoring
Factual Issues, Including Credibility, And By
Failing to Comsider the Recoxd as a Whole in
 ¢he Light Most Favorable to Plalntlff as-
Requlred by Rule 56

VI. The District 'Court Erred In Not . ' %
Determining . The Nature And Source A 1
0f The Prior Authorization Of The
Unknown. Pexrson Who 'Directed Defendant
.Raus To Make The Slanderous Statements
“And The Court Erroncously Foudd That

: ,Tha Conduct Complained Of Was Authox-
' {zed By The Subsequent Ratification
‘After The Suit Had Been Instituted
BY The Deputy DireC"tOr Of The CIAQQO.'DOQ oooooo

CONCLUSION,.,,,.'.‘...‘.'....‘. e

t.-.‘o.‘c‘tqo.balnbolotq;o‘oa.' b
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UNITED STATES COURT OF APPEALS

FOR THE FOURTH CIRCUIT

No. 14,241

EERIK HEINE,

- Appellant,
Vob

- 'JURI RAUS,
" Appellea.

N
R

" APPEAL FRGM THE UNITED STATES DISTRICT COURT
" FOR THE DISTRICT OF MARYLAND

 BRIEF FOR APPELLANT

JURISDICTIONAL STATEMENT

The jurisdiqﬁion of the Uniged States‘biéériqt Court fox
the District of Maryland is vesgsted in said Court by Title 28,
United States Code, Section l332(a)(2)i/ The jurisdiction of
the United States Court of Appeals for the Fourth Circuit to
review the Order of the United States District Court for the
Dist?ict of Maryland enteringwa final summary judgment for the
defendant is vested in Title 28, United States Code, Section

1291,
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STATEMENT OF THE CASE
This appeal follows a remand by this Court to the United
States District Court for the District of Maryland in appeal
no. 11,195 in which this Court vacated the summary judgment
entexedbby the District Cburt in favor of the defendant in
plaintiff's slander action and remahded the caée'for possible
further pfoceédings;"Priox towth@'previaus appeal, the Dis-

;Lct cOurt had entered a summary judgment on behalf of the

defendant in the plaintiff's lland@r action on- the ground

that the utterances complained of by the plaintiff and made

’by the defendant were prot@cted under the doctrin@ of immunlty

 from civil suit accorded to government offlcials making '

aliegedly defamatoxy statem@nt@ within th@ course and scope

‘of their govexnment amployment.' The Dlstrict COurt had found

that the statements complained of had been made on behalf of

and at the direction of ' the Central xnt@lligence Agency This

¥

COurt found that on the record pr@sented to it in the prevxous
appeal;‘there was(;till‘a permissible infergpce'that the in-
structiohsﬂté the defendant might‘héve béenfgivéh by an un-
authorized underling aﬁd‘that this action had never had the

approval of a responsible official of the Central Intelligenc%
” ) (N /i

Agency having’ authority to issue or approve such instructions. P

This Court held that if the plaintiff represented to the Dis-
trict Court serious reliance upon the inference, further inquiry
might be had and additional findings made. This Court stated

ol
that the inquiry should be directed to the identity of the

official within the Agency who authorized or approved the

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100050008-1
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(]ﬁugy :
Dpisclosure of the identity of

(/P,q vs)

the individual who d@alt with the—defendant is not xeguired;

the answer to be set is whether or not the Director or a Deputy

Director or a subordinate official, having authority to do_so,

authorized, approved or ratified the instructions. If such

disclosures are reasonably thought by the District Judge to

violate the claimed privilege for state secrets, they may be

V4 \\\

méde in camexa, to that extent.

|

STATEMENT OF QUESTIONS INVOLVED

1. Whether th@ trial court was Justifi@d in r@—@nterimg

jthe summary judgment after r@mand by thls COurt. when the

,identity of the person direcﬁing ﬁhe defendant to mak@ the

fslanderous etatements was n@ith@z establish@d in accoxdan e

with the testimonlal requirements of Rule 56(@) F.R. c P., nor

wag the atatutory ox 1mm@diate authox;;y_pf h

1

established in any great@r depth than in the previous record

known person

upon which this COurt remanded the casa fox further inquiry.

2. Wwhether the trial court wasg Justxfxed in re-entering
the summary judgment after remand by this Court, in reliance
upon the purported ratification by Mr. Helms of the slanderous
statements by the defendant Raus, either by Helms as the Deputy
Director or as the Director of the CIA, when said supposed
ratification came only after institution of the plaintiff's
slander suit and with knowledge by Mr. Helms of the pendency
of said slandexr suit.

3. wWhether the trial court was justified in re-entering

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100050008-1
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the summary judgmnent after gemand b§ this Court, when the
inquiry dirxeeted by this Court on gemand r@sp@ctiﬁg the pex-
migpible inference that the inotructions to the defendant Raus
might have been made by an unauchorized underling, necessitated
the trial court im E@s@iving genuine factual i@@uéap including
cradibility, &mﬂ.makimglﬁimdinga of fact on which ¢o nake a
re-cntry of the latest gnmﬁary Judgment .

4. Whether the COﬁrt, which had required plaintiff, who
sought to take the depoaition of the Director of the Central
Intelligence Agency, to ouﬁline in qU@stion form the general
areas of inquiry of the deposition, erxed in not allowing the

deposition following tha submission of answers in written

~ form by the CIA Directar and thereaftex, upon the COurt'

termination of plaintiff's discovery, r@«enterxng summary

5

judgment in favor of def@ndant. ‘
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1‘ground thaﬁ there was a pezmissible inferance in the record <

'that his actiom has nev@z had the appz@val of a r@sponSLble
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5
STATEMENT OF FACTS

The facte proceeding the institution of the present action

for general and punitive damages fo; Qlander as well as the 7
initiatiqn of the present'complaint andlthe‘proceedings below 2 ¥
in the District Court prior to the first appeal in this action £
appear in the Statement of Facts in thévAppellant°s Brief filed
in this couxt in Appeal No. 11, 195°> - ¢

Proceedings in the United States Court of Appeals for 7

A,
Fourth Cigcuit in No. 11&195 7

Thig court vacated ehe summary judgment entered foxr the ﬂ
defendant by the Dlstrict COurt and remanded this case on the /7

»

hefore it “that the instruc&ions (t@ Juri Raus to lpeak of the V

vplaintiff as he did) wer@ given by an unauthorized underling and |

[V,

"official of the &gency hav;nq authorxty to issue ox appzove such

instructlons"a

_»The Fourth Circuit further statedz

399 F.2d 785 (1968)“' B ’4

. . Jif the plaintiff repxeS@nts to the District Court
serious reliance upon the inference, further inquiry may

be had and additional findings made. The inquiry should !
be directed to the identity of the official within the a0
Agency who authorized or approved the instructions to

Raus. Disclosure of the identity of the individual who :
dealt with Raus is not required; the answexr to be sought
ig whether or not the Director or a Deputy Director oxr o
a subordinate official, having authority to do so, (
authorized, approved or ratified the instructions. ¢z/m¢¢7?7
B. Proceedings in the District Court after Remand

>
On_January 11, 196q:/plaintiff filed a statement with the »f

20

Court representing to the District Court serious reliance upon 50

the inference referxrred to in the Opinion of the Fourth Circuit, 3/

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100050008-1
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|that the plaintiff would not be requlred to file a responsive

time as the inquiry directed by the Couxrt of Appeals was concluded
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6

nd the plaintiff requested that further inquiry may be had into (
, - Y

said infexence and that additional findings be made.

Thezeupon, & preliminary informal conference held by the =

Diatricﬁ Couxrt on February 10, 1969 with counsel for the parties v

to take the,deposition of the Di;ector of the,Centrel Intelli=
gence Agency,under the supeEVLSion of this Couxt in order to

establish the factual basie for the inference. COunsel for the

hefendant exhibzteé an affidavit of Richaxd Helms. dated Feb-
for ‘Summary Judgment._ The COuzt reviewed the Helms aﬁfidavit to -
or the defendant and foz the g@vernment agxeed to zequest the

Dlrector of the Central Intellxgeﬁce Agency for a further affi-

pleading to defendant's Motion for Summary'Judgment until such

lrhe court suggested that answers tO the following questions in a
further affidavit by Mr. Helms would clarxify the statements made
y him in his affidavit of February 10, 19269
“Q.1. Wag the counterintellxqence officer veferred to in the
second sentenge of paragraph 4 one of the counterintelligence
foicers referred to in the first ‘sentence Of Paragraph 42
Q.2, If-the answer to Questlon 1 is Ho, dld the counterlna
telligence officer xeferred to in the ﬂecond sentence of Para-
graph 4 act on =." '
(a) the conclusion reached by the off;cers referred to
in the first sentence,, or
. . (b) information supplied by the officers referrxed to in
the fizat sentence, and his own conclusion thereoni OF
{c) ~other information which he possessed; or’
(d) combinateon of two or more of (a), (b), and (c)?

bnd for the government. Plazntiff requested that he be perm&tted‘

ruary, 10. 1969, at the conference together with a pr0posed Motlon/v

G .
q\xalify questione ra:s.sed by certai.n statements therein / counsel|

davxt to clarify the questione xazsed by the Court., It was agreed|

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100050008-1
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1

Fpon discnssion as to the nature of the questions sought to. be !
Vi

2

put to Richard Helms on deposition by the plaintlff, ‘the Court

directed that the plaintiff reduce the general areas of his

W

more careful consideration could be

;
Y

questions to writing so that

'
[y

given to them by the proposed deponent and by the Court.

Thereafter, on February 15, 1969 the defendant filed a ‘

Motion for Summary Judgment, together with'points and authorities
and ¥ supporting affidavit by Richard Helms dated February 10, o
1969; On Magxch 19, 1969, §3ointiff smbmiﬁted for consideration

thirty—five (3%} quostions in writing oovoring the generif>ar@as )
on whichhe prOpoood to depoge Riohaxd Helms. On &pril 3, 1969,
defondane filed objectiona to @ach oné @vexy one of eh@ proposed '
questions. and on ohe oamo doy, an od&xtional affidavit fxom |

previous aﬁfidavit of February lo, 1969. Tho United Statea [

filed a Statement on behalf of the Dlroctor and*tho Contral In- /°

awalit the fuling of the court as to whether any of the proposed

NTA .
be mado as to wh@ther or not it would be

necessary for the
Director of the central Intelligence Agency to make an official
claim of privilege on the ground of secrecy with respect to any . -

of the information sought to be elicited through said questions.-

* On June 6, 1969, this cause came on to be heard at a formal
hearing upon objections of the defendant to certain general

questions which the plaintiff proposed to develop at a deposition

Rich&xd Helms was filed, dated &pzil 3, 1963//supplomentxng hig iy

to Richard Helms. advlsing the Court that the United States would B

/

L]

tolligonce &gﬁ ey (€ onerning the qu@stions proposed by the plaintiff

questions would be allowod. and if so, that a latex determination |’

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100050008-1
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of Richard Helms before this Co . The Court considered the {/
plaintiff's questioné:gg%géfgf/g d heayrd argumentz of counsel
thereon. Thereupon, subject to a further report from the United E
States as éo whether the Directox of the Central Intelligence Y
Agency would file a claim of privilege against the disclosure of
state secrets with respect to any of the proposed questions, and i
reserving xuling oh the claim of privilege as to each of said .;

.pr?poaed general quest&onéii) V// e d

Thereaft@r. on July 16, 1969, th@ Court received a letter

Z

7
from. J. Walter Yeagley, anuiz@. Assietant Attorney General of /F

~,the United States, advisinq th@ COurt that th@ United States

-y

‘1strongly oppnsed th@ sugg@sti@n that a dep@sxtion upon oral
examination be &aken of th@ Dir@cteg @f the Central Intelligence /|~
( ﬁgency, .and furﬁh@z advisinq ehe COMEﬁ that subject to the claim
| of. pzivilege. the Dir@ctor wnuld r@spend in writxng to the 5%

,questions which the couzt:ruled to-be.relevant. On September 297 .

1969, Director Richard Helms z@sponded in writing and under oath |»

to all of the questions allowed by the Court. To~three cuestions

' Mr. Helms made partial answers: to,questions (3)k,(5), and (12{
\

2rhe ‘Court ruled that some’ “of the plaintiff‘s general questions 3
( (3),(4),(5),(9),(12), (15), (16), (17), (18), (19), (20), (21), (22), %/
‘and (29) ) were within the inguiry directed under the remand of +¢
the Court of Appeals. The Court stated that two Questions ( (13)a7
and (14) ) were to be re-examined in the light of any response 1/
which the Director might make to the general azea of guestioning v

RASKAUSKAS in response to general question number (4). Defendant's objec- 4/
xENSELLv }&Q% to th(‘?— remalnlng\queStions ( (1), (2), (6, (7) . (8), (10), (11}, 7
aronweve ar i [I(422) (233 (24), (25), (25), (27), (28), (30), (31), (32), (33), (34), and ¥
SUITE 607 35)’# V;)
1200 18TH STREET, N. W. ;/ STAT
WASHINGTON, D. €. 20036 »9}

223.2730
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'the seatements mad@ by Mr, H@lms in his mos% r@c@nt affidavxts e

as well ms h&s answers %0 int@xr@gatQEiee @m the m&tt@zs of his /

Approved For.lease 2005/01/27 : CIA-RDP75-0677(.)0100050008-1

and he formally asserted'khe privileged status of further answer

to said questions and declined to give further inforxmation to
“Z
the same pursuant to the authority vested in him as Director of

céntral Intelligence. ,All'other questions were answered witha

out any claim of privxlegeo ‘y/' J-

The Dlstrlct court held the final hearing on October 17, G

\

1969 in which the pl&imtiff mrged the ‘Court to permit the taking

_/
of Mr. Helms' depc@ition so that the Director could be cross- '(

@xamined beth dn the Qt@t@m@ﬂts amd BAREFWRra in whmch he claimed ¢

privilage &nd &lso on th@ qu@gti@n@ wher@ pfivil@ge was ‘not /
claimsd 1aintiff apeciflcally requmst@d an opportunity to P

cross~examine Mr. H@lms and to develop furﬁher information on /U

(Helms) ratlfication of th@ d@f@ndant's conduct in D@cemb@r of 7

1964, the prior authorization and authority under which Raus was |/

given"the'instruction to sland@r the plaintiff, the precise /|

nature of the instruction which was given to the defendant Raus

and further clagification on Eﬁfq;identigxfgpgﬂégghgxity'éffthgg/u

person‘in5£ruéting the‘déféndaggggggg.\ The dgfeﬁdant.argued P2

that thé'élaimsgdf privilege made in the answers to the writtem “

interrogatories would have to be sustained on oral deposition and

that the Director had given all of the inforxrmation which could bep

obtained in his affidavits and answers undexr oath.

‘Subsequently on November 3, 1969, the Court directed that

summary judgment be re-entered in favor of the defendant against bl

the plaintiff and the District Court rendered an opinion holding

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100050008-1
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10

¢hat Helms' claim of privilege must be sustained undey the rule

announced in United States v. Reynolds, 345 U.S. 1, The Court

held that the Director's affidavit supported by his answers to
the interrogatories, shows:

{a): that the instructions to Raus were given by a gub-=
ordinate official of the Agency, authorized to do so, and
acting in the course of his prescribed duties and not by an
unauthorlz@d underllng, and

(b) that Helms, ag Deputy Director of the Agency in
December, 1964, was authorized to and did ratify and approve
the action taken by the ccunt@zint@llig@nce officer who
instructed Juri Raus t0 warn members of the Estonian enigre
groups that Eerik Heine was a. soviet intelligence opezativea
a KGB agent. T PR :

" This appeal fcllcwéd." P

N

. The Couzt @xr@d im graﬁtingva summamy judgment fox
d@f@ndant wh&n the &ffi&aviés in gwpp@mﬁ ch@r@@f did n@t meet
the t@stimonial zequiz@m@nt@ @ﬁ Rul@ 56(@),

Th@ Court ezr@d in, not peﬁmiéting the plaintiff to
take th@ deposition of Mz, Helms when the record on which
the C@urt @ntéred the final summary ju&gment cOmtain@d six
affidavits which had been made by Mx. Helms thether with
aNgwers to 14 quest&ons undexr oath by - hima non@ of which Were
subjected to any testing by c:oss»examlnaﬁione'

TTI, The Court erred in allowing the government to decline

to answer questions on the ground of secrecy, without first

making an approoriate inqulry (as required by the standards get

forth in United States V. Revnolds)into the possibility of

executive caprice.

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100050008-1
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1

IV The Court erred in failing ¢o follow the mandate of

T

the Court of Appeals and consider the answers t¢%§i;>gp§stion§
N a O

An which privilege had been claimed, in camera, ag directed

by the Court Of Appealmo

‘ V. The Court erxed in granting gummary judgment for the
defendant when the recoxd indicateﬂyth@ existence of genuine
issﬁes of fact concerning mat@zial matters, and the Court
erred in resolving gener&l factual isguesg includlng credibility
and the Cﬁuxt failed to- consader th@ i@f@remc@a drawn from the
und@zlying facts c@mtain@d in the x@cord in th@ llght most
f&vgxable ¢o the pl&intiff who is oppbaing th@ m@ti@no

VIJ Th@ Dlstrict cgmrt @xr@d im not d@t@zmining the nature
and source of the prioz auth@zizatien of th@ unknown person
who directed defendant Raus o mak@ th@ slander@us statementl
and the Court erroneouslyAfouﬁd that tha coaduct complained of
was authorized by the subsequent ratific&tion after the suit

had been instituted by the Deputy Director Of th@ CIiA.

- 4
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plaintiff, possessed thefgequigitgrauthoriggﬂ}prngs_pgsition as 3l
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ARGUMENT

X.-

The Court Erred In Granting A Summary Judgnent Fox-
The Defendant Upon Aff£idavita wWhich Did Not Mzet

)
v
The Testimonisl Requirements Of Rule 56(e) of F.R.C.P. P

Plaintiff had most strongly urged this Court in case 11,195

-
N}

that the granting of summary judgment upon affidavits of Helms
and fragmantaxy teostimony of defendant Raus had been violative ¢
of Rule 56 (e) of the FRCP which zequires that affidavits shall 7

4

The District Court held that the affidavits satisfied the

sat forth facts as shouwld ke adm$saibl@ in evidencs.

Court that d@f@nd@nﬁ<§§§§§§§§ a government employee working- (o

within th@‘séop@ of hiégémploym@nt’énd thus when he slandered V4

the plaintiff wvas immuna from auit.undaz the doctrine of Barr vs. v

Matteo, 360 US 564 (1959) which had extended absolute immunity, /3

recognized to reside invfeasral officars of cabinet rank, to [
vofficers of lower rank in the executive hierarchy®. ' e
The affidavits in support of thalmbtion for summary /

judgment in addition to the affidavits heretofore £iled, did not /[
meat the testimomigl zequiréméhts of éule 56(@), FﬁCPa The /4
remand froﬁ this Court to th@.Diatriét Court for a speclfic /4
inguiry did not in any way iimit the discqvery;prqceduzasg but, Y
in fact, specifically stated that there musﬁkbeﬂgﬁg}ggiangy the Y/

District Court that the person who authorized and instructed, 3

defendant, Juri Raus, to make the slanderous statements of_ the P

an officer of the Central Intelligence Agency to_igsue ox approvep j

395/ 2l T4/

RAUKKAUBKAG
&
RENNELLY
ATYYORKEYG At {Aw
BUITE iy
*040 10T GYMEEY, K, W/,

WELVIDTON B 5 a4y

223 2ri0

Dacision of this case repoxted as leine v. Raus, 3992 r,2d 785
Rule 56(e) iine 41l-line 46 to the period.
360 US at 573

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100050008-1
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such instruction. In light of this Court's concern for a gpecifid
finding in this area, it was inc@mbent upon the defondant to set
forth with specificity, facts to require omission. E?_

After remand to the Distrlct Court, but priox to discovery
proceedings belng instituted by the gléintiff solely in the form ¢
‘ g

of a requested deposition of the CIA Directer, Richaxrd Helms,

the defendant £iled affidavits of a conclusory nature purporting /)

to foreclose further discovexry by sgpplying the information A
quuir@d by tn@‘remand. The affidavits £iled ﬁaxeiﬁ of g
?@brﬁafy 10, 1969 and April 2{ 1969, wera a reprise of those no
heretofore filed and, like ﬁh@'priqr affid&vitsp wvere wholly  ,/

MWMMQMaawmw@in&%é%ymmnwmwyww;&d/y
unx@vealiné aa tc‘météria1 fact@*reqﬁirédiéo > piesantéd on 43
lﬁha remand f&@mféhgs‘Cou;t;; X§‘péragréph é of th@:gffidaﬁit P
6§;Fabrgaryfﬁééﬁ1969;ADi:g%?@?i3§lm$'éa?&1§@;;y.ﬁ@eided in ;i
cbhél“§9¥y‘§a$hio§g éﬁtﬁéﬁ?:éﬁé&&éing‘a @iﬁélé material fact, /(¢

A N ' B AR
the ultimate guegtion of the remand. He stated:

"In the performance of his a@siqggg,;. s GnGetnn Y
. counter-intelligence functiond) the 7%

counter-intelligence officer responsible
for safeguarding sources of intelligence
. developed within the Estonian emigre
: groups, acting in accordance with his
nT prescribed duties, instructed Juri Raus
‘¢o warn members of the Estonian zmigre

group that Berik Heine was & Soviet
intelligence officer, a KGB agent.”

b

No new fact is cortained in this affidavit. _We do not know

whether the counter-intelligence officer who supposedly instructeq

Rauz had ever previously or subsequently instructed anyone to do

what supposcdly was the instruction of Juri Raus, to glander the

/

RASKAUSKAS
i

& H
KENNELLY |
ATTORNEYS AT LAW !
SUITE 607 :

1200 t8TH STREET, N. W.

WASHINGTON, D. C. 20038 -

223.2730

plaintiff in this case. Nox are we informed as %o whether there
wag a cIa procedure established whereby authority or permission

would be obtained from other officers in order to permit a highly

399 F.2d at 791.
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publicized defamation, so anomalous to the intellilgence-gathering
agencies defined statutory function.

None of the facts which should be available t@ the plaintiff
in determiaing the truth are contained in these affidavits and
the defendant attempted and succasaded in achiaving by affidavit

what obviocusly would be stricken from the record in an actual tria

s Even 4f the affidavits did contain facts and not conclusions
\W/ raw material end not a statement of the ultibate matter to be
determined, the lack of cross-examination renders them totally
inadmissible in support of the motion for gummary judgment. . In
an actual trialp L€ the authar of th@ aﬁfi%avita, Richaxrd Helmwms,
CIA Dirmctorp toak the stand and r@ciﬁ@d all of tha facts in his
| numarou@ &fﬂidaviﬁﬁ and th@faaft@r zaﬁusea to eubmit ﬁo crogge
xamination, txial judgap ﬁollowing ehe basic and xu&im@nﬁary
éfAT t@stimgnial x@quixem@nﬁﬂ, would b@ f@zeed t@ atrike all of such
R testimony in cni@fg ) L": K ,
“The general. rele i that vheze the '7-
. witness after his oxamination=in-chief #
. on the stand has refused to submit to /7
cross examination, the opportunity of ~*
thus probing and testing his statementsv’
has substantially failed and his direct v
. testimony should be struck out’ ® v 2
Wigmore on Evidence, Section, 1391, .+ V
page 112, and c&sas cited in th@ footn@teacb'
133 P.2d4 at 97, V
. STrpAy V. ¢lunfﬁ¢ Sy 7S LD Cﬁﬁw?)
It would not have been permitted 1f in conclusoxy form in directl]
examination, aince conclusions axe the province of a jury and noty
of a witness except in the renderxing of an expért opinion. %
The affidavits and the affidavit form of the 14 responses 3
to the proposad areas of inquiry for the deposition requested by 7
the plaintiff were, without cross-examination, all of the same 31
RASKAUSKAS
CENMELLY defective character and subject to being struck. 33
-I-AR NEYS AT LAW / .
suITE 607 “Unitad Sﬁ&t&% v, Lester, 2d Civr. 1857, 3¢
1200 18TH BTREET, N. W. 208 F.2d 239, .. /LT the witnass by 327
WASHINGTON, D. €. 20036 invoking the privilege precludes inguiry e
223.2730 into thé ""Lailw of hisg direct t@@t*‘“Dnj 27

429
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)
@vasivep recalcitrant oxr nonr@@ponaive "
to quastions iz an eggential in : 2
ferreting out facts, particularxy of

an adverse party orx witness." O 7

The proposad d@poaition of Rich&r& Helms~wasg in effect, the |
deposition of an adv&rse paxrey ﬂinca the summary judgment origin-¢

ally entered and now &emanter@d is based almost entirely upon 7

4

the affidavits of Helms. The £inal paragraph of the J&nuaryp

1965 memorandum in opposition to the plaintiff“s motion to restrigty

ILLE€¥B

inguiry to written opposition atat@d that;o

\! oThe hardship or bux&@n @pon tha s
plaintiff must be weighed against th
defendant s need adeguately to prepare
‘niz defense and to avail himself of:v
the discovery prerogatives which thes
© Pedersl Rules of Civil Procedure accord”

'H:o him. Y

RASKAUSKAS
&
KENNELLY
ATTORNEYS AT LAW
SUITE €07
1200 18TH STREET, N. W,
WASHINGTON, D. C. 200368

223.2730

the fedexal’ astablishm@mt amd ﬁhat @f it& minions; but not to the

individual litigantq -The cgurt°s zuzing@ im p@zmitting the
governmmnt to take a 924 page &apositiom cf th@ plein@iff H@ina
but in fgrbidding the d@position of the Diracﬁox of CIA has been
gxmphically discximinatory° Def@ndant Raus and the real party
in int@rest, the Central Intelligence Agency. have had their cake
and @aten it too. The pla&ntiff hag received only tesﬁinonially
inadequate crumbs provided by the affidavits.

The Court haﬂ VOluntaered on numerous occasions to conduct
the deposition in open court in B&lﬁimora or even to accommodate
the Central Intelligence Agency and i?s gixgctor by travelling tg

its headquarters in Langley, Virginia. The cgntralvxntelligence

Plaintiff never has scknowledged that defendant was, at any
time, an actual employee of CIA. The defendant and the CIA
have cleverly(@voldgd the “out-right Iig of ¢alling-Raus- an
employee by saying he was empryed’(used) and by stating that
Raug was instructed to/state that plaintiff Heine was a Soviet
spy rathex than saying he was ordered as one would expect a
superior to do in effecting such & supposedly urgent life or
daeath assignment. ; :

!
$

/ .
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~

Agency and its secrets could have besen protected by the Court

during the taking of the deposition of the Director, who, among
all others, would best be in a position to determine whether
divulging an answer to & guestion would be proper or viclative

of national security. Az each question was asked, there could
be a pause to permlt the deponent, his attorneys and his staf?f
to demonstrate to the Court sufficlent reason why the question
ghould be disallowed. Thus, the plaintiff would not be arblirars
i1y denled information which might very well lead to information
to prove the allegations of his complaint or deny the affidavit

of Helms and the facts comprising the defense of Raus. ¢
In all discovery procedures, the deposition tasts the

credibility of the deuonent and in light of the history of this .

case and(the bald-faced lles izssued by the ﬂ@f@ndantp the CIA agd

B iRt oy o T A o o S

Richard Helm@, sp@cificallypzthﬁiémééé a crying nead for a txutha
e et e L372:20D Frr (gavie & & Jons
The @arly mmoxandum of Januaxcya 1265 and xe

th@ accompanying affidavit averi_g the absgluta mec@agxty for ‘the |

defendant had no financi&l raaonraeﬁ other than his JOb with €he

Bureau of Publ;c Roads, Thexeaftexp at the time of defendant's

open court dépositionp‘the CIa submditted information that ‘the
defendant had been paid bayond his Public Roads salary directly \(

oY 1ndirectly by the Central Intelligcnce Agency. These two

—— e

statementma placed in juxtapogitiona clearly demonstrate a

calculated perjury of Raus and the Central Intelligsnce Agency.

Despite the easy rationalizatzcn of the defendant and the CIA of

y-d
E

such deception asg a; pxaamatic white li3 in the pursuit o

T s g ekt e et

every uttorance of Juchk?ruvariaatox@\purpoxting to be truth

under oath.

Early in the District Court maneuvers of the defendant and ;

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100050008-1
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there mey be substantial danger of '
prejudice bacause the defense iz ¥
deprived of the right to test the 2

truth of his direct testimomy and, 7,
‘therefore, that witness' testimony |
should be stricken in whole or in part." &

IX.

The Court Erred In Not Permitting The PlaintifE

To Take The Deposition 0f The Director Of CIA
Whose Affidavits And Answers To Fourteen Questions,
None Of Which Were Subjected To Cross-Examination,
Had Been The Support OF Daf@mant“@ Hotlion For
Smmmary Judgment.

CIA Diractor, Richard H@lmﬁ, was contr&ry to Fedaral Rules of
Civil Proc@duz@, and mharply aiﬁcximinatory t@ th@ plaiatiff -
who, himselfp @arly iﬁ the litigaﬁienp_fom reasons @E economic
necassi&yp haﬂ sought to @V@id the caat of eravel aud lodging

when th@ d@fendant @ch@éul@& him @@gositiom away fxom tha

piaiatifﬁ’s hom@ ﬁg,@anadﬁo &t th&t time, in th@ é@f@nd&nt s

January 10, 1965 m@moxandum in opgc&ition to &h@ plaintiﬁf'

[)/)ﬂ‘{q/\

| RASKAUSKAS
| &
KENNELLY
ATTORNEYS AT LAwW
BUITE 607
200 18TH STREET, N, W.
AGHINGTON, D. C. 20038

223-2730

motion that the deposition bs taken on wzitten interrogatoziesg
defendant Raus' attorneys stated: '

“It is at once apparent from the breadth

and scope of the activities involved that
written interrogatories are an inadaguate
substitute for an oral deposition.® spape iy °7 0

As was further stated by the defendant in his opposition:
- "Even in the orxdinary action, it is
generally held that oral interrogation
i3 much to be preferred over written
interrogatoxries.®

In VY. 0. Machinoimport v. Clark'ﬁquipmcnt Co., 11 P.RyD., 55, 58

(S.D.N.¥. 1951), the Court said: e

LT
"Under ordinary circumstances, the o > 9
advantages of oral éxafination over ,
the rigidity of written interrogatories
ara readily acknowledged. .Cross—
examination of a witnegs who may be

-

A en @
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“the CIia, we witness@d an almost comical demonstration of the

unreliability of the affidavits of Richard Belms and the o
memorandum in conjunction with the defendant's firmt motion 7
for summary judgment.‘ It was stated that a disclosur@ of further
information beyond the eriginal affidavit would jaepardiza J/f
nation&l security; yet, when the first mftidavit pzoved to Sa £
inad@qu&te to sustain a summamy judgmant, th@ CIA and Richazd '7

oy

Helms provided additional information. This occurred'a sacondcﬁ
titﬁ (. ) fﬁ“).' Thus, by further d&sclosure, the CIA either 7
Je

pardized national mecurity or belied the truth of their .
original averm@nt. A R ’

In the proceeding bafor@ the DimtrictSCour subsequent to
remand from thi cOurt. the plaintiff wa"’h"'#;
taking the deposition of Eichard

Halms,feo submit the:progoaed

arsas . of inguixy of Directbr Halms The plaintift,'daépite his

all of which wers objacted to.f Tharaaft@r,_theicouxt rulea that

14 wera proper subjects of inquiry as tha initial'questione in-a

deposition of Richard Halms Prior to the ‘atablishment of any

|.«..»".

date gop the Helma daposition, the government} through the
Jugtica Dapartment, opposed the . taking of the deposition and
contemporaneously filed "answers®™ to those initial areas of
ingquiry ag if they were interrogatories proyounded by the plain-
tifgg, which, of course, the plaintiff had never 1ntended Helms
responded to what he had 63;;orted into 14 interrogatorias with
answers and, in 11 of those answers, did not ataxe that there
would be no furthax information beyond the atated anawar.

There would appear to be no reason why .

been a further ingquiry by daposition along thqsq

. Tha

Court thereafter stated: o K R

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100050008-1
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"but of course crosz- examination by !
interxrogatories is generally an v
unsatisfactory procedure. It tends to
bacome interminable bemause an answex ¥
to one question leads to another, d

The Court at this point again said that: ¢ TN

"...I am parfectly willing to go to 7 VYA s
Washington, to Virginia or any other e 0
reasonable place where the records 7 :
are == I mean any rzeasonable distance 2

to the cour% whexa tha records arxg «=-° '

The Couxt thereaftar sought the further areas of inguiry from’”
the plaintiff, beyond the proposad starting question of depasi=

tion. 'The plaintiif gave sev&ral area&-of _further discovery /¥

ybut the Court never permitted th@ d@position, took th@ matter
undar advisemant and without furthex mamerandum ox argument on
the issue of summary juﬁg;ant, reeentered summaxy juﬁgment on
behalf of the daf@nﬂant. Th@ plaintiff was left a@prLVud of
crossw@xaminatlon not only gf the Dir@cﬁor of CIA aubsequent
to his origin&l answ&rs, but of tha cmiginal qu@stions. Of

cour@a the plaintiff ‘was deprived of xesponses to 21 gquestion

rareas for reasons set forth by the Court or denied without recason.

RASKAUSKAS
&
KENNELLY
TTORNEYS AT LAW
SUITE 607
> 18TH STREET, N. W.
HINGTON, D. C. 20036

223%.2730

A lack of the deposition crippled plaintiff from aaeking txruth

in a determiuation of the case.

o 111,

The Court Erred In Allowing The Government To
Decline 7o Answer Questions On The Ground Of
Secrecy, wWithout Firat Making An Appropriate
Inquiry (As Required By The Standards Set Forth

In United States v, Reynolds) Into the Posgsibility
Of Executive Caprice,

After this Court vacated’ﬁg@ summary judgment entered by
the District Court and remanded this case for possible further
pzoceé&ingg, the plaintiff filed a statement adviging the District
Court that he placed serious reliance upon a pezmiasible inference

that on the present record the instructions, under which the

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100050008-1
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dofendant slanderad the plaintiff, were given to the defendant f
4

bhe slanders againet th@ pl&&nt2§£¢/ gub&@gusntly, in the - Y

Ly an unauthorized un&@rling in the CIA and that this action
never had the approval of'a responsible official of the Agency 3

having authority to issue Oor approve such inséxgctians; . Y

, I

D@f@nd&nt g flerat plea&img on remand was & Motion for J
Summary Sudgmant fortiflied by an affidavit of Richard H%Zmﬁ in ¢
which he echoed with sliight elaboration &11 of the conclusor; J
statements he had made in his four pr@vigus affidavits priox o 7
the first appeal. He also lodged a f@xmal claim of privilege ¢
in this affidavit sugp@rt&ng ah@ Motion foxr Summaxy Judgment, /7
in which h@ advi@@d the couxt tmat it would be contrary to the 7~

best interest of tha Uniﬁad a@@g@e o @iﬁ@koge the identity of
the counta:-intalliganc@ oﬁfic@r wh@ in@txuct@d Juri Raug to iesue

wr 3

zece@dinga, as a condﬁtion yr@c@d@nt t@ tha taking oﬁ Mxe Helms' , .1

eposition, the C@urt diz@ct@d eh@ plainﬁiff to submit queatione g’

in writing covaring the g@n@r@l”ér@as upon which th@ pl&iutiff s

)

wished to d@p@@e the Dixectcr.‘ D@E@ndant ﬁil&é written objections)/

to answering sny of ¢ha 35 questiona (un&erﬁﬁandably 80, inasmuch (5
as at that point im the procee&ings, the Dﬁstzict deqe was W@

inclined to allow Hx. Helms be deposed on’ any of the guestions |

&
KENNELLY
ATTORNEYS AT LAW
SUITE 607
200 18TH STREET, N. W.
ASHINGTON, D, C. 20036

223.2730

questions. Before a deposition of Mr. Helms was scheduled, the
Director proffered written answers under oath to 14 of the
guestions as an alternative to tha taking of his deposition, and

in 3 of the answers, he again lodged a formal claim cf secrecy.

- rhe Distcrict Court held that the claims 6f privilage must

be sustained under the rule announced in United States V. Reynolds|,

345 U.8. 1, 7=8, quoted and followaed by the Fourth Circuit in

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100050008-1

whera secrecy ‘was not claimed) and upon reviewing the questiona, e
. /r, A
the Coyrt affirmed the{Qové;;—;::agégbjections as. to 21 of ¢ tha 2 %

questions and sustained the propriety c  of the _remaining 14 v ¥
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Th@ reliance of the District Court on the authority of the v

Saction ¥ of its opinion in this case, 399 r.2d at 788,

Reynolds case to sustain its action in allowing the claims of >

privilege is ironic, inasmuch as none of the standaxds set fo:th%

4

in th@'Reznelds case were obsexrved by the Distrxict Judge in the

conduct of his proceedings. In each ingtance in which a ba$§ ¢
assortion of the claim of privilege was made by the Director, /‘
3 Pl ,f‘ v : .

e the Court accspted the same without guestion. Reynolds held

{{‘

th%ts f

. "In each case, the showing of necessity /9 ‘Ckf
vhich iz made will determine how far the/
court should probe in satisfying itself)v

- that the occasion for invoking the 7 -
privilege i appropriate. Whera there’Y
iz a strong showing of necessity, the |+

', claim of privilege should not be lightly/g

xiaccegmda onaﬁ 3@5 US lp at llo ’7

wr

7. in tha instant cas@p it w&g @bj@ctively @Viﬁ@n@ that there’d

V

vas a shrong @ho@ing 02 nacm@aiﬁy b@c&u@@ px@of of all of the &

Q

cent@sted f&ct@ in aupperﬁ @ﬁ th@ d@f@nﬁ@nt's affirm&tive defensd)

of immunity ware in the @xelnaive x@ach of the defendant and the X7

(LQLM4K1f» Central Intellige ce &gancy. Moxeoveru R@znol ‘stronglyy L
(ﬁ\m&ef dictates that fgudicial control over the evidance in a casew @P/(’?
ﬁ%@ cannot be abdicated to the caprice of eﬁecutive officers.” U.S. v&

Peynolds, supra, at 9=10.

A revisw of the Central Intelligaﬁca Agency's intervention

in this case from the outset, zaiscs serious guestions both as to

e NP S ",

'credibility anﬂ ex@cutive caprice.; The District Court’s willing-

negs to accept as credible and uncapricious the repetitive, flat
assertions of sacrecy by the Agency, without any inguiry or

tegting by the District Court iz a denlal of the standards

RASKAUSKAS
&
KENNELLY
ATTORNEYS AT LAW . :
suITE co7 ageinst the sworn offerings and pleadings made by the defendant

1200 18TH STREEY, N. W.

wasninsTon. D.c. 20030 |l anl gha Agency f£rom the very beginning of this case, a pattorn of

223.2730

enunciated in Reynolds, When the secrecy clains are welghed
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rm@éitiwus and forituitous use of the secgrecy clalm emerges as

g tactical tool of the government to say just enough, as needed, 1~

A

apd always in furtherance and to the advantage of the defendant’s ]

and government's position. . _ Y

\

Aé:‘ the beginning of the case, when the plaintiff requested J’/

o~

that his own deposition be taken either on written interrogatories

e
or that defendant pay hig travel expanses 6.}.&, I-2B , defendant

N

Jurd Raus filed an affidavit clting his Smpecuniocus circumstances 4

and even itemizing his mortgage and car payments (J.;A l&&ﬁ?)@zd q

thereagter, in 1@%' chan forty=£ive days»,, tha defendant suddenly ,¢

had the resources . for his attem@ys to take & 924 pag@ deposition (/
S

of the p&amtifﬁ i&ﬁ 3?"1%0 Zm,@th@r @z@ml@v the defendant s

4

stated in th@ Semnth D@f@me oﬁ nm An@waz (éﬁ 25 ﬁhaﬁ; ha was
STAT gxiv&lag@d m azpeax @f the pl&intiff a8 he dﬁ.ﬁy e:ixm@ the Y

defendant wag acting as an &ppxopzsi@.te affi.c@zr of the Estonian  ,J”

~

Libezcatﬁ,on t‘iovamnto Howevarg m.‘m thm 8 y@ar later, when the A4

19
CIA, through :zi.t Qrivam «&@t@cﬁims . Onhe @f w%mom characterized E&j g !7
e

e e e enmrren e e et o v e e

—

himself as an amzoc:iate counaal in this cas@ (-J P 249) were /g :

unable to establish any causal connection heme&n the plaz,ntifﬁ 9
‘ Lo v

Mr, Heine, and the communist conspiracy, then suddenly &t became

expeditious to defend this action on the affirmative defense of v
official immunity rather than on thamerits; Then the defendant|Y

30 Mgy /545
filed a Motlon for Summary Judgment supported by the affidavit > 7
of Richard Helms ( J.Q.(67-16% )wherein Mr. Helms stated that » /
the slanders complained of were made by Raus within the scope o/
and course of his smployment by the Agency on behalf of clie United &

Lo AT 91950
Statas., In this zame aff zdavx.t, Mr, Helms concluded that neithex 7

RASKAUSKAS
&
KENNELLY S
ATTORNEYS AT LAW yhatsoever regarding the defendant's activities fox ths 2gency Inf~
SWITE 607

TAT e s ww || sonnaction with Ferik Heine because it would be contrary to the £

WASHINGTON, D. C, 20038 ot . el ke A A L .

the Agency nor the defendant should make any further disclosures uo

becurity dntercst of the United States. . T/
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This claim of secrecy by Mz, Helms was buttressed by & mcxgl
august claim of secrecy filed by the then Director of the cxho
Admiral Raboxn, and denoted a veclaim of Privilege by thc/éIA
QAR RS unich claim was filed with the imminence of the }L

deposition of Jurxi Raus. The dopgsitzon of Jurl Raus was A

PR

fraquently and f@pmatedlyﬁggi%ﬁgdv§n&hg§9§cat@d with the intereb
vention of the claim of secrecy to specific questions, all of 1
which were upheld be the Court (J.B.MT-2X¥ ). In a highly
un| sual proceeding, oﬁ@ of defense counsael placed the other 1

on the @t&nd and defense counssl atat@& on_cxogs-examipation /°

3. a-16% } that tha CIA had zoxbmaan dcafendant to use the !
dafense of immuni&y but that aft@x x@ceiving the l@mgthz list of '

mmxrogatom@ss fmm the plaintiffa th«a de,fandamt wan _slloued €0 !9

this chang@ of posﬁ.ti@n by th@ cm waa mkmwm to the defense ,f

RASKAUSKAS
&
KENNELLY
ATTORNEYS AT LAW
SUITE 607
1200 18TH STREET, N. W,
WAGHINGTON, D. C. 200386

223.2730

couné@l. S ;}ff”;“"~7, o o . L

As the case pmgm%ed s:cw:mzcd the fix’st appeal, the

/cx@dibilitymcapvice gaﬁ\wid@n@d with rushing speed. Although
S

both Mr. Helms and &dmix&l Rangm h&& lo&ged the most formal

claims of @ecrecy and s@lfwﬁmpom@d prohibition& against the
diacleaure of any furth@r informatiem wbatsoevez, n@verthel@ss,
as the n&@d& of the case xeguized, Mx, B@lms was able to ignore
his self-imposed prohibition and ofﬁer a further affidavit on
october 7, 1966 @.6. 36Y ). |

In an absolutely incradible move, Thomas J. Kenney, the
United States Attorney for the District of Earylanda cffered an
affidavit by Mr. Lawrehca Houston, general councel of the
Central Intelligence Agency, which incorporated by ;eferenc@ to
pértinent paragraphs in a document classified "gecyet®, and which

could not be de-classified for the purpose of this case, but

which Mr. Houston reguested the Departwent of Justice to submit

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100050008-1
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to the Court under seal for in camera inspection and which counscll

now of record for the plaintiff and defendant could ses but

could not copy (3.B 3&k:§§7}a This offering was made in tha ¥

face of thd subsisting, unrevoked clalm of secrecy by Admiral A
-

Reborn., In addition, My, Houston fil@d a memorandum concerning -

the 1@9&1 authority of the CIA Wp. 301-Tob>. The offer to view b

‘ allag@ai KGB agent ('3 B2 )
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| &t&t@ments of the CIA ‘and the claim @ﬁ seczecy so that any

: m@aningful inqu&xy by ﬁh@ plaintiff withzn the scope of the sv

ﬁha purportealy aecr@t ﬂesum@nti/ggs'd@clined by counsel for t¢he /

\")Exe

- It is fxam this background in the case that vpon remand,
the District Court accapted without qu@ation both the conclusory ?

/i

r@m&nd was ﬁarecl@sed..’ I T o G
IIV. .: o .

- The Court Erred In Falling To Follow The Mandate /'
<. 0f The Court Of Appeals And Consider The Answers . ¢
To Any Questionz Xn Which Privilege Had Been th
- .'Claimed, In Camaera, As Directed By Tha COBXﬁ Qf,ﬂ
A ‘A&pa&ls.)27° , v

 -| Impiicit in the OPinion of'this Couxt} is thatvin the event/p
the CIa made a formal claim of eecx@cy in the course of the 7%9

procaedings on remand, the District Judg@ would mscertain whntharm

‘<\%

the claim of secrecy was well taken, and if so, would thereafterV

conclude the inquiry directed by this Court, in

v

v, ..the angwer to be sought is whether or}ﬁ(l/////
not the Director or a Deputy Director or ?
a subordinate official, having authoxity oV
to do so0, authorized, approved or ratifie ﬁﬂg
the instructions. If such disclosures arey
reagsonably thought by the District Judge 4P
to violate the claimed privilege foxr stategy?
secaets, they may be made in camera, tc Y&/

camera. This 3 &

Court directed that:

that extent. 505 F > oo 75y ) 33

In Mr. Helms' affidavit of February 10, 1963, and in his answars’/
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y
under oath to guestions Nos. 3, 5 and 12, after making partial
v

conclusoxy statenents and answers, he concluded with a claim of
sacrecy which foreclosed any additional inquiry on the matters 4
about whién he made answerxr énd affidavit. The matters about V
nich he claiméd secrecy were precisely the matters to whichs
£his Courxt éix@ctad the ingquiry on remand. Mot only did the z
pistrict Judge unguestionably accept the claim of secgecy, but '
he did’nét make an in camera exploration of the answars sought\f
ag anticipated and directed by this Codzt. This errxor raquiresl
sUNMALY revaraal ag a failure to mak@ an inguiry consistent .

)i

with the, éiraction of this CGurt on r@mand.

- ‘i

T V.
|

The Court Erred &n Gramting Summary Judgment FozlY 1+

The Defendant By Resolving And Ignoring Factual /7
. Issues, Including Credibility, And By Failing Toz¢
- Qongider The Recozd Bg A whole Im The Light Most !

Pavorable To Plaintiff Ra R@quir@@ By Rul@ 56 "o

Vi@wing th@ H@lm@ affidavit@ of Febzu&xy 10 and April 7gh

N

1969 together with hiagr@tu%&§23:>wziet@m &nswers to wbat pladn-i|

jr

Cifg had filed as notice to Helms of areas of inquizy foxr /%
deposition, in a light most favorable to the plaintiff as re-, o

quired by Rule 56, there is a failure by the defendant to ghow +"

that there exists no issues of fact @s to material matters which|

are in dispute. L 3 :

The remand ¢o the District Court sought, among other facts, Y
X He I
Y LS S

a_detemination of the auvthorlty of f the person who ins tructed &T

vt s bmea it

Raus. 7The present record of this unidentified person’s authority]

is limited to the currently filed conclusory statements of Helwms.

Thene conclusory offerxings in no way. factuvally enrvich the previoup

record on which this Court reversed the summary judgment. No °Ff

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100050008-1




(r& y
k22 ;éa 4

RASKAUSKAS
&
KENNELLY
ATTORNEYS AT LAW
SUITE 607
1200 18TH STREET, N. W.
WASHINGTON, D. C. 200368

223.2730

Approved For@lease 2005/01/27 : C1A-RDP75-007700100050008;

Z@p7

Aot

o A

D specificity is given as to identity of the "instrugtor to de-

T ——

fFame", the scope of his dutles or his statutory auéﬁ@xityo

The sheer preliferxation of @ffi@&vi@é by Helme together with
the gwgtui§§cml ) and gunﬁzy offaringg of the C.I.A. (svorn answers
under oath, a filing as to the statutory authoxity of the C.I.A.,
secret pap@zs't@ ba seen by counsel but not the parties), all
filed with comncurrent protestation of secrecy which foreclose
crope examination, not only vielate the éurpoe@ ef Rule 56, but
nust surely test the credulity of the Couzxt, and therefore,
make credibility ieself, an 4iBBUG. o ) ﬂp/f

A rpeview @f‘th@ “&m@w@xe" éﬁVS@pﬁagb@z 29, 1959, by Richard
Helme, illu@tza%@s tﬁ@ gaping holes im éhdAbééy éﬁ proof relied

upon to @upp@gt &h@ M@ti@n E Suﬁﬁaxy Judgm@mt. The Directox's

-r@@p@@s@ $la) q@@@@i@n H@, 3, @eekimg %h@ a@sigm@d fmnct&@n and

prescribed @ugi@@ of the c@un&@zimt&llig@nc@ @ffﬂeez whe
supp@a@dly instructed Jurd Raug €O makg st&tem@nts against
Eerik Heine, states only that tﬁ@ éff&é@x'é functﬁ@m.ané duties
were to safeguard the Agency's int@iligénc@4§©uzces developed

within the Estonian emigre groups, a genexal answer which no—-

where within it contains the specific pOW®Z or autharity 6f the

BRI St D Pt Cen e

sai& comnt@r$mt@111g@nce @ffic@r t@ in@t&uct amy@n@ t@ make

o et A | e S OB <o TR VIR RORINS L R AR T I 483 e aan P s

‘5tatem@nta @f a 5landex@u@ natux@ abaut th@ plaintiff,

The authority of thia‘QO@nt@zﬁnt@llig@nc@ officer or any
intelligence officer to initiate acﬁién to lmve public statomentg
nade against the plaintiff was the subject of inguiry of question
No. %,Y particulazly with regard to the statutory authozity, the

public laws of the United States, which provided the authority

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100050008-1
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for such action by a CIR officer. The answer again makes a
conclusory statement that the officer who ims tructed Juzl Raus v
had the responsibility of aafeaguafﬁing éources of intelligence 9
bué at no time states that there io @my‘atatutory authordty for y

this officer or any other officer of the Central Intelligemce 7

s

Agency to dixect dcofamation. In a Motlon for Summary Judgment, !

we must conclude thexefore that there was an abgence ©f 7

gtatutory au&h@xity permitting the Central Inteliigence Ag@ncjaf

Trg s RS T SR L YA s AR ML

an incelligence-gathering entity, to make publiec proncuncements

e A T S i

in the United States.' _ oy , /0

)
The response to qU@gﬁi@m No. 12 p;@vi&@a the information '/

that the counterintelligence offlecer in'qu@ati@n was & full=time /)

gpaff @mpl@y@@A@f the Agency and wap covered by the provisions of{?

the Civil Service R@tix@mé@ﬁ’&@to This fact in and of itself ¢V
does not confer upon the said @£§ic@r any authoglty wh@eggevez.,w”

BOW@V@E,.it is int@r@ﬁting;ta noete. that it is in stark contrast,/

/-»'-
ags simple @xpmsitezy Sescription, t@ the contort@d charactexiza—

e e YR
|

e

tioé§>throughcut th@ @ntir@'pz@c@@dings of this case, of the oy

Py

d@f@ndant Raug, himself, who hasg n@ver been called an employee of

the Agency and about whcm no informatien has been received with -

CAGYAUSKAS
n
FOHNELLY
FELEHASE TG AT LAW
RULEE, 007
trAIH BTHEET, N W.
Wi idH, D, €. 20036

by

74%. 9730

regard to salagy, pension, &isabﬁlityo or retirement. Y’

By the relevation of these fragmentary facts about the Y
counterintelligence officer, a Court, in a sumnmary judgment pro-’ |
R .
ceeding, must look with grave suspicion @pon the status of s

defendant Raus himself, vis-a-vis the counterintelligence officer}ﬁ
N A

and the Centrxal Intelligence Agency. Raus has been chﬁrac+eriw@d 22

as the mest subordinate level of gavexnment (not CIR) emplovee |7
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whose cover hias ﬁe@n blown by this case, whose future utility by
the Contral Intelligen ce Agency has been mated ally if not totally
diminiched. Yet, he has never been called an employee, full=time
or part-time, and wo know nothing about the method of payment or Y
whaether he z@c@ivga or whether he im.und@x any zetirement program
of the Agency. ¥Yet the unknown, unnamed, still-operative counter-
intelligence officer wﬁ@ supposedly instructed Raug is revealed ]
as|a full-time @mploy@e under Civil s@ﬁﬁic@ retirement. (
If£ Raus was not an egpley@@ and not under disability or 4

(/—.\ ,,"’?

rotirement of the c1vi1 SQrvica oF th@(g@neral Central Intelli-/v

llof -lanﬂer. (although weAha

T R s R et

gence &geacy reeixement anﬂ diaahility eyseam. d@spiﬁe what@vez I

d ao"tatu@ogy authority at@t@d)/“

and whatevet autho:ity~was in'tha;handa og th@ 1ndividual counter

intellxgence offtcer. (which pcwez is ill—defined and at no point/

’

gspecific) we have nothing to infozm ua that Raus was a person |

who cculd be ozd@ted as the last link in the chain to the oxgani-,

zation, to make defamatozy stat&ments and therefoze. we must

. . Jv...-"

conclude that he 19 not a person who ia capable of obtaining -/

e Ve

derivitive immunity.ﬁ/ﬂ

The opinion,of this Court in Heine v. Raud, 399 F.2d 785 v/

the final Link in the chain, the most subordinate employee, was

or threat to his employment status. L &

From the beginning of the proceedings in this lawsuit, the 2

8

acting under directions and orders of a duly-authorized superior, p ¥
O .

whom he could disregagd or disobey without jeopardy to his Qosig$gg%ﬁf
hd VAN B R - . B ——>-—7m‘>vv“ T T '

<

2

cites several examples of derivitive immunity, but in all of them ph

4

7
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defendant and the CIA have had to chart a course between the

Scvlla of revealing too much and the Charibdis of not saying

enough.
[

vhey have made a toxrtuous journey that75§oids the cutzight

e i T

i;g\bf paying that Raus wag an employece of the CIA who was oxdered

or dirccted to defame Helne. But, at the same time they put

tastructed in epder to

o d bl e = e e

forth claims that Raus was employed ond

clozk Raus, the volunteer, with the immunity from sult conferred

upon government officiale @aéimg in ¢he scope of thelr employment.

with a f&vaz@bl@ Couzt d@ci@i@ng th@ d@f@ndmnt Raug and

But only

a8 ﬁmpﬁ@gcvly parmi@ﬁ@d to leak a few

et e

becauss i 8 ﬂ@l@g?%//}

advamtag@@u@ ‘bles of inf@fm@ti@n’whﬁl@ h@lding pack the flocd
W-M

S T Lt e g e it

galel of truth under scmething of an

\_/

national @@cuxity r@quixgm@nt.

unsubm%antﬁat@d claim of

< o TR s e A
‘—m-—

¥

Ie m&ght be added th@t ‘¢he px@u@mptozy claim of the re %%ﬁfﬁa

ments of n@ti@mml gecugity aze m@t admiteed by the plalntiff but

’ N
have bzen mnqu@a@i@n@d by the Court @ith@z in the é%%g of the

public forurop of the in camera imp@&ion

gEveryone knows that contrary €o Qhat our founding fathers
are so often quoted as saying, all men are not created enual.
However, the judicial system of our contry has achieved its

greatness by treating nen as if they were. To permit inequality

P

of treatment to the anti communist freedom fighter, Heine, on

the one hand and Raus and the CIA cstablichment on the other would

tarnigh the majesty of the Anerican judicial system.
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VX

The District Court Erred In Not Determining The )
Nature And Scurce of the Prior Ruthorization Of
The Unknown Person Who Digected Defendant Rous )
7o Make The Slanderous Statements And the Court Y
Erroneously Found That The Conduct complained Of -
Was Autchorized By the Subsequent Ratification ¢
After The Suit Had Been Instituted By The Deputy |
Director Of the CIA £

Ratification &

The District Court held on the last page of its Oxder grantd

ing summary judgment under 2(b)s §h
" (b) Thag Helms as Deputy Dizector of the Agency dn Y
Decenbor, 1964, was authorized to and 8id ratify and)9
approve the action taken by the counterintelligence XY
officer who instructed Juzli Raus ¢o warn members of /Y
the Bstonian cmigre groups that Eerik Heine was a b
Soviet intelligence opezative, & KGB agent.” K

A s%&ikﬁﬁg firgt'th@ugﬁt whi@h the claim of ratification Jj

invokes, is why was‘iﬁ m@c@gsaxy'té zatify detion which gupposediif;

had been'aﬁth@xiZ@& at th@lﬁim@ of the gupposed iﬁﬁtguction €O §iQ

defendant Juri Raus. Such av&gm@mtslby Director Helns may be 7
‘

analogized to teking out f£ixe ingurance omn an:absolutely fire=Y v

proof building. T L

Z

¥

> Y

T T T e o T N

whether the later averments OF appgoﬁalj applause or memtco-ism)A(

of CIA Director Helms in December, 1964, constitusd legal
! Py 5N

tion. As the Supreme Court @5&& in Clews v. Jemisen, 182 U.S8. ¥
(1907 ' o

U

°a

been entered into_on behalf of the person who ggéﬁqug@t&gﬂggti=3

acting asg aacﬁ) Wwe have nothing ¢o indicate that the un-named
. 2 P AY) == P

L.
461, 45 Ed., 1183, 21 S. Ct., 845

in drder that ratification
ghall be effective not only must the transaction originally had iz

S

2

SH

A

fied it.a@&t,,, che supposed agent must profess at the time to be
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gsubstantial grounds; the acceptance of the affidavits which failed
to meet the testimonial recuirements of 56(e) of tﬁé F.R.C.P.:
the prohibition of the discovery proceduré accorded other liti-
gants, specifically the refusal of the Court to allow the plain-
tiff to take the depositi&n of the CIA Director Helms who as a
witness would be revealed as a vital source of information or as
one whose testimony, untested by cross examination and thus sub-
ject to‘being struck, would bhe valueless in either depogition or
affidavit form as support for the dqfendant's motion for summary
judgment:»and'by the CquE's\acceéﬁénqe_of th; limited fragnentary
data of the Helmé'_affidavitalarl_of éa;ch must be judged on the
iséués~of authorization-and ﬁaéifiéatioﬁ,'in'ihe'best possiblke
light for the plaintiff, ag'aﬁffidiegzt\td deprive the plaintiff
of his day in court and:fqréélogéléﬁé‘openinq'of é’forum foxr
truth. rinaily.xéhe cb&rﬁ érréd:in in£ét§retidg late affirmance

aé'legaily effective égtification:_fJ

. CONGLUSION
. The éumﬁdry‘jngment,entefed for the defendant should be
reversea and the caﬁse remandedbto the trial court with directionsg

for a full trial on the mexrits.

Respecffully submitted,

o R LL

Ernest C. Raskauskas
fuite 607

1200 18th Street, W. W.
Washinggtoy, D. C. 20026

I
Y /O'\jw/‘é/
Roert J.Htdnford (

1776 K Street, H. %,

Washington. D. C. 20006
293=-7200
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Authority of the unnamed counterintelligence agent

\

Yie are informed by the Court itself the bagis for granting

summary judgment on the final page of the Order of the Court. v

2. fThe Director's affidavit quoted above supported Z
by his answers to interrogatcries, ghowsg: o

a. That the instructions to Raus were given by '
a subordinate official of the Agency, authorized 6
to do so, and acting in the course of his pre- ' |

scribed duties and not by an unauthor;zed underlings -
wWe have no information az to hor the subordinate official’
was authorized to instruct anyone; whether this authorization was

by oral or written directive, his own interpretation of his duties

T L

2R
ere nay. guess, speculation or whim.» We know nothing as to v
/

the subordinate's prescribed duties either by job description,
past bctivities, or work théreafter or whether he had previously
or did thereafter instruct anyone to slander or make public
announcements about other persons besides plaintiff Heine.

The affidavits of February 10, 1969 and April 2, 1969 and
the responses to the deposition opening questions lacked the data
to demOQStrate that inherent potential power resides in this
unnamed counterintelligence agent permitting him to order any
singleisubordinate employee of the CIA to defame the plaintiff.
Further,‘the limited information supplied by the defendant
reveals nothing with regard to the unnamed counterintelligence
agent's relationship with Juri Raus, which conferred the power
to require defendant Raus to obey him or the consequences Of the
failure to obey the “instructions®.

In summary, the plaintiff contends that the Ccurt erred in

granting the defendant's motion for summary judgment on reveral

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100050008-1
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counterintelligence agent was acting‘on behalf of the Director
or that he s0 stated to Raus and, what is more important so far
as the plaintiff is concerned, there has never been any allega-
tion that Raus ever indicated that he'waslacting on behalf of
the CIA when he spoke orAthat he had the power to speak for the
CIA. In additioa, he affidavits of Kuklane (J.A. 136) and
Allikas (J.A. 126) would block summ;ry judgment along this line
%ince they specifically state no such fepresentaticns by Raus
at the time he utteréd his defamatory Qords about Heine.

8ince the defendant in this éasé never ciaimed he was

ﬂacting on hehalf of the CIA ox Halms. or the unnamed CIA counter-

%lntelligence agent, no act of his 13 capable cf ratification.

In fact theze can be no xatification whatuoever of the

actiona of Raua since al stated /n williston on COnttacta

,xaaeger). Sec. 278 at- page 267. oghe anowaloua doctrines of

undiaclosed principal are not extended to the law of ratification”

since tharemwae no disclosura of the principal and no allega-
tion of authority, ratification cannot be considered at all.

But even asauming. arguendo. which'of course, is directly con-
trary to the facts of both the plaintiff and the defendant, that
Raus had made a statement on behalf of the CIA and stated that
he waé an agent of the CIA and even if he was an actual employee
of the CIA, (significantlg & statement never made at any time

iﬁ the proceeding), the défénﬂant ie faced with the fact that
fhe CIA's affirmance or approval of the action of the unnamed
counterintelligence agent, and presumably of Raus' statements

did not occur until after Heine had suffered the catastroshic
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tiod\ a ratification. It was too late. It had no effect upon’
. . &
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congequences of the widely publicized defamation for over a }
pericd of one year during which time he had sought retraction, v
retained agkorneys, filed suit in the United States District o

Court and became actively engaged in oppressively expensive V

T Ve
11tigation. Only then did the CIA acting by(ééPortunistxc reflex\
nuttured in a philosphy of pragmatisEB iasue, througﬂnﬁichardb

P 0 e e Y B e g V8 S s B Mt Vs e s g "@« . ———
R S EET VRN 7

Helms what he character;zed, in typically(;iiizigated preqump—

~

this cage. The tatement ef Agéncy (Second)'quoted by this &

Court 1n geine v, RausaSQQ P.zd, 785, at 790, held in Section 89,1

that if tha affirmance of a transactiou occura at’ time when a /

aituation haa so naterially changed that it would he 1neggitab1e L

f ratification in the legal sense which would be binding upon the
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223-2730

to subject the other Egrtx to a liabil tx thereon, ghe other /7

rt as the election of avoid liability and further at section i

7 p
101, ratification is Egﬂeffective in dxminiahing the rights or
other interests of persons notAparties to _the ttansacgiog which

were acquired in the subject matter before affirmance. In light

of the law, there appears to be. unaquivocably. absolutely no

plaintiff in this case. The total absence of legal ratification
which was relied upon by the defenda?t and ?ceepted by the Court
as a re-enforcement for an actggyggéégé};j;gggﬁ§ggying with re-
gard to authorization, now focuses the light upon the sole ground
for which summary judguent wﬁs‘granted. As hag been urged akove
all of the factors overwhelmingly require a reversal of the judg-

ment of the United States District Court and a remand of this

cage for a full trial on the werito.
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